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Commissioner of Patents 

United States Patent and Trademark Office 

Alexandria, VA 22313-1450 

Sir: 

In response to the December 6, 2010 Examiner's Answer, Appellants submit this Reply 
Brief in accordance with 37 C.F.R. §41.37 and 37 C.F.R. §41.41. 

In this Reply Brief, Appellants would like to address new issues raised in the Examiner's 
Answer of December 6, 2010. Therefore, this Reply Brief will not repeat Appellants' position 
with respect to certain issues already addressed. With respect to those issues, please refer to the 
arguments of the September 27, 2010 Appeal Brief 

Sim pl v Shifting Cab Forward Does Not Crea te "Cooling Module Recess " 

On page 12 of the Examiner's Answer, the Examiner asserts the dashed lines (70 and 22) in 

Figure 1 of U.S. Patent No. 6,793,028 to Pack (hereinafter 4t Pack patent") seem to indicate a cab 

shift. 

Appellants respectfully disagree with this assertion. More specifically, Appellants believe 
there is no indication of a cab shift in Figure 1 of the Pack patent. As clearly stated in the Pack 
patent, the dashed lines 70 and 22 in Figure 1 of the Pack patent are shown in order to illustrate that 
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reducing the size of the engine enclosure allows an operator to have an unobstructed forward view 
from within the cab assembly 1 8 as represented by the arrow 68 (see, lines 32-35 in column 4 of the 
Pack patent). Clearly, the Pack patent is only concerned about the height of the engine enclosure, 
and absolutely silent about moving the cab assembly 18. The Examiner's assertions about the 
location of the cab prior to mqving the radiator in the Pack patent is mere conjecture. Moreover, the 
Pack patent discusses a problem that the engine enclosure as shown by the dashed line 70 interfered 
with the operator's view shown by the arrow 68, which indicates the cab assembly has not been 
moved and only the height of the engine enclosure has been reduced as shown with the dashed line 
22. In other words, if the cab assembly 1 8 was originally located at a position rearward and slightly 
upward than the position shown in Figure 1 as alleged by the Examiner, the operator's view would 
not have been obstructed by the engine enclosure 70, which is contrary to the disclosure of the Pack 
patent. Since the Pack patent is absolutely silent about moving the cab. Appellants believe one 
possibility is that the windows of the cab were merely enlarged, rather than shifting the cab, to 
achieve the configuration as shown in Figure 1 of the Pack patent. In any event, the Pack patent 
only teaches one skilled in the ail that the height of the engine enclosure is reduced by moving the 
radiator to the rear side of the cab, and there is no indication of a cab shift in the Pack patent. 

Moreover, Appellants note that throughout the rejections and the Examiner's Answer, it 
appears the Examiner clings to the issue of "whether shifting a cab forward would have been 
obvious or not". However, Appellants respectfully assert the issue here is whether it would have 
been obvious to shift the cab forward and form a cooling module recess between a pair of tracks or 
tank modules of a bulldozer as explained in detail in pages 1 3-20 and 37-39 of the September 27, 
2010 Appeal Brief. 

The Examiner jumps to conclusion without any factual foundation that shifting a cab 
forward in a prior art bulldozer shown in Figure 1 (hereinafter "Figure 1 bulldozer") would result 
in forming a cooling module recess as recited in the claims. However, as discussed in the 
September 27, 201 0 Appeal Brief shifting only the cab forward in the Figure 1 bulldozer as alleged 
by the Examiner does not create a spaice between the tracks since the vehicle frame (on which the 
cab is placed) and the fuel tank would still remain in the same positions. In other words, creating a 
recess between the tracks or the tank modules involves not only shifting the cab forward as alleged 
by the Examiner but also shifting the fuel tank forward along with the cab or relocating the fuel tank 
somewhere else. Appellants respectfully assert one of ordinary skilled in the art having common 
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sense would not have considered it obvious to rearrange the cab and the fuel tank to form a cooling 
module recess because (1) placing the cooling module on the rear side of the vehicle would not 
create an imbalance as alleged by the Examiner, and (2) rearranging the cab and the fuel tank would 
rather cause a greater imbalance in weight distribution of the bulldozer. 

Accordingly, Appellants respectfully assert the Pack patent or any other prior art of record 
fails to provide any reason for one skilled in the art to modify the Figure 1 bulldozer to rearrange the 
cab and the fuel tank in order to form a cooling module recess between a pair of tracks or tank 
modules of a bulldozer. 

The Examiner 's O wn Sta tements Regarding Imbalance Ca used B y 
Moving The Cooling Module Contradict Each Other 

On page 12 of the Examiner's Answer, the Examiner asserts "if one were to take the radiator 
off the front of the bulldozer and place it on the rear an imbalance would be created", linen, on 
page 14 of the Examiner's Answer, the Examiner asserts "the broad statement that the cooling 
module would not present an imbalance is difficult to show since bulldozers and cooling module 
come in many different sizes". If the latter statement is true, how could the Examiner conclude 
without any factual support that an imbalance would be created if the radiator is placed on the rear? 
Isn't such a broad statement that an imbalance would be created difficult to show since bulldozers 
and cooling module come in many different sizes? Appellants respectfully assert these statements 
by the Examiner contradict each other, which indicates the conclusion of obviousness is not 
supported by articulated reasoning with rational underpinning. 

Appellants respectfully assert the size of the cooling module is generally proportional to 
the size of the bulldozer. Moreover, the Declaration by Masayuki Mukaino under 37 CFR 
§1.312 on July 1, 2010 (Evidence Appendix 8) (herein after "Mukaino's third Declaration") 
provides examples of different sizes of the bulldozer, which shows the cooling module accounts 
for only about 1 % of the total weight of the bulldozer in each of the examples. Thus, Appellants 
have shown that with sufficient evidence that placing the cooling module on the rear side of the 
vehicle in the bulldozer does not create a tremendous imbalance in weight distribution, which 
requires considerable rearrangement of the parts of the bulldozer. Accordingly, one of ordinary 
skilled in the art having common sense would not have considered it obvious to rearrange the 
cab and the fuel tank for the reason of accounting for an imbalance caused by moving the 
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cooling module as alleged by the Examiner. 



One Skilled in the Art Would Ha ve Reason abl y Ascertained 
A Tank is Disposed Behind the Cab in Figure 1 Bulldozer 

On pages 13 and 14 of the Examiner's Answer, the Examiner asserts Figure 1 of the 
present invention does not disclose any fuel tank because Figure 1 is just a Figure and there is no 
description thereof. Appellants respectfully disagree with this assertion. 

The prior art should be evaluated from the standpoint of the hypothetical person having 
ordinary skill in the art at the time the claimed invention was made. Also, obviousness is 
measured by what would be obvious to one reasonably skilled in applicable art rather than what 
would be obvious to layman. Darin, Commissioner of Patents and Trademarks v. Johnston, 189 
USPQ 257, 261 (U.S. 1976). 

In the present case, Appellants respectfully assert one having ordinary skill in the art 
would not have concluded that the Figure 1 bulldozer does not have any tank just because Figure 
1 is just a drawing and there is no description regarding a tank as alleged by the Examiner. Such 
a conclusion may only be derived by a layman who has little knowledge of bulldozers. In other 
words, one having ordinary skill in the art would have recognized that the Figure 1 bulldozer has 
tanks even though there is no description about the tanks. Moreover, Appellants have submitted 
the Mukaino's third Declaration (Evidence Appendix 8) as evidence to show that one having 
ordinary skill in the art would have reasonably ascertained by looking at Figure 1 of the present 
application that a fuel tank laterally extends on the rear side of the cab because one having 
skilled in the art would have known that a fuel tank has been commonly arranged to extend 
laterally on the rear side of the cab. 

Accordingly, Appellants respectfully assert the Examiner's interpretation that the Figure 
1 bulldozer does not have a tank is not commensurate with how one having ordinary skill in the 
art would have been interpreted this drawing. 

Yoshida Publication Does Not Provide Any Reason For Modifying 
Figure 1 Bulldozer to Obtain Claimed Arrangements 
On pages 15 of the Examiner's Answer, the Examiner asserts Appellants' argument that the 
teachings of the prior art (such as the Yoshida publication) were unsuccessful because they were 
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never marketed or put to practical use is not persuasive. Also, in the same paragraph, the Examiner 
asserts whether the invention of the Yoshida publication or anyone else was marketed or utilized 
does not change the fact that it was invented by another. 

Appellants wish to clarity that Appellants did not argue the teachings of the Yoshida 
publication or other prior art of record were unsuccessful. Appellants agree with the Examiner that 
whether a device disclosed in the prior art was successful in the market or not is irrelevant when 
determining obviousness of the invention. On the other hand, objective evidence relevant to the 
issue of obviousness, such as evidence of commercial success, long-felt but unsolved needs, failure 
of others, and unexpected results, must be evaluated by Office personnel as set forth in Graham v. 
John Deere Co. (383 U.S. 1, 148 USPQ 459 (1966)). As discussed in the September 27, 201 0 
Appeal Brief (pages 20-25), Appellants respectfully assert the present case exhibits strong 
showing of objective evidence of nonobviousness. 

Moreover, Appellants note that the Examiner appears to single-mindedly consider that the 
claimed invention is directed only to a feature of placing a cooling module behind a cab. However, 
all of the independent claims on this appeal recite a cooling module recess disposed between the 
tracks or the tank modules of a bulldozer, and such a unique feature of the invention is neither 
disclosed nor suggested by the prior art of record. As asserted in the September 27, 201 0 Appeal 
Brief (page 35), the Yoshida publication discloses a track loader, which is different from a bulldozer. 
Moreover, the Yoshida publication merely discloses placing a radiator and a fan behind a cab of the 
track loader. The Yoshida publication is absolutely silent about forming a cooling module recess as 
recited in the claims. In fact, the Yoshida publication teaches away from the proposed 
combination such that a person ordinary skilled in the art would have been deterred from 
combining the references as proposed by the Examiner as asserted in the September 27, 2010 
Appeal Brief (pages 36 and 37). Accordingly, Appellants respectfully assert the Yoshida 
publication does not provide any reason for one skilled in the art to modify the Figure 1 
bulldozer to move the cooling module behind the cab or to place the cooling module in a cooling 
module recess as recited in the claims. 
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One Of Ordinary Skill In The Art Would Ha veReasonabl y Ascertained 
TheAkashima etal. Patent Does Not Disclose Two Tank Modules 

On page 16 of the Examiner's Answer, the Examiner asserts the Akashima et al. patent itself 
makes no indication that one of the tanks shown is a battery compartment, and thus, one of ordinary 
skill in the art when viewing the Akashima design patent would not know it was a battery 
compartment. Appellants agree with the Examiner that one might not be able to identify the part on 
the right side of the operator seat in the Akashima et al. patent is a battery compartment by merely 
looking at the drawings. However, by the same token, one would not be able to identify the same 
part on the right side of the operator seat is a "tank" as alleged by the Examiner. 

As mentioned above, the prior art should be evaluated from the standpoint of the 
hypothetical person having ordinary skill in the art at the time the claimed invention was made, 
and not from the standpoint of a layman. As asserted in the Mukaino's third Declaration 
(Evidence Appendix 8), the part on the left side of the operator seat in the drawings of the Akashima 
et al. patent includes a fuel cap, and thus, it is reasonably understood that this part on the left side is 
a tank. However, the part on the right side does not have a fuel cap, and instead, it appears to have a 
release latch (Figure 2) with a butterfly hinge structure (Figure 4). Therefore, the part on the right 
side of the operator seat appears to be a cover member that opens/closes by using the release latch. 
Thus, Appellants respectfully assert, at best understood, one having ordinary skill in the art could 
not have been reasonably concluded that the member on the right side of the operator seat is a tank. 
Accordingly, Appellants respectfully assert the Akashima et al. patent fails to disclose or suggest to 
one having skilled in the art that the work vehicle of the Akashima et al. patent has two tank 
modules on a rear of both lateral sides. 

Moreover, the Examiner appears to assert on page 1 3 of the Examiner's Answer that 
extending the tanks rearwardly than the cooling module so that the rearmost end of the cooling 
module is disposed forward of the rear ends of the first and second tank modules as recited in claim 
44 is a matter of obvious design choice. However, Appellants respectfully assert such an assertion 
is based on the Examiner's incorrect understanding of the Akashima et al. patent that the Akashima 
et al. patent discloses two tanks. As discussed above and in the September 27, 2010 Appeal Brief 
(pages 3 1-33), none of the applied prior art discloses, or reasonably suggests one having ordinary 
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skill in the art, a structure of a work vehicle in which two tank modules are disposed on a rear of 
both lateral sides of the work vehicle to form a cooling module recess therebetween. 

Mere Conclusory Statement That "Rearranging Parts is 'Well Within The Ordinary 
Skill Of The Art'" Is Not Sufficient To Establish Prima Facie Case of Obviousness 
On pages 1 6 and 17 of the Examiner's Answer, the Examiner asserts Appellants' argument 
that shifting the cab forward in the Yoshida publication would cause interference with the engine is 
not persuasive because shifting the cab forward would not be outside the skill of a vehicle engineer 
and it would have been well within the skill of one of ordinary skill in the art to shift other elements 
around if needed. Appellants respectfully assert such a conclusory statement that modifications of 
the prior art to meet the claimed invention would have been "'well within the ordinary skill of the art 
at the time the claimed invention was made'" is not sufficient to establish a prima facie case of 
obviousness without some objective reason to combine the teachings of the references. Ex parte 
Levengood, 28 USPQ2d 1300 (Bd. Pat. App. & Inter. 1993). The Supreme Court has also 
emphasized that "rejections on obviousness cannot be sustained by mere conclusory statements; 
instead, there must be some articulated reasoning with some rational underpinning to support the 
legal conclusion of obviousness." KSRInt'l. Co. v. Tele/lex Inc., 550 U.S. 398, 418 (2007) quoting 
In re Kahn, 441 F.3d 977, 988 (Fed. Cir. 2006). 

As asserted in the September 27, 2010 Appeal Brief (pages 36 to 39), there is absolutely no 
reason to modify the Yoshida publication or the Figure 1 bulldozer so that a cooling module is 
disposed in a cooling module recess formed between the tracks or tank modules as recited in the 
claims. 

Of Ordinary Skill In The Art Would Have Reasonably Ascertained 
A Tank Extends Laterally Behind Operator's Seat In The Yoshida Publication 
On page 17 of the Examiner's Answer, the Examiner asserts there is no indication in the 
Yoshida publication that the unnumbered element that Appellants are referring to is a fuel tank. 

As discussed above, the prior art should be evaluated from the standpoint of the 
hypothetical person having ordinary skill in the art at the time the claimed invention was made, 
not from a standpoint of a layman. The Mukaino's third Declaration (Evidence Appendix 8) 
discusses that one having skilled in the art would have known that a fuel tank has been 
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commonly arranged to extend laterally on the rear side of the cab. Therefore, although it is not 
completely clear from the limited disclosure of the Yoshida publication, Appellants believe one 
having ordinary skill in the art at best understood that the Yoshida publication discloses a tank 
that extends laterally on the rear side of the operator's seat in a similar manner as the Figure 1 
bulldozer. 



Conclusion 

In view of the above arguments and in further view of the arguments of the September 27, 
201 0 Appeal Brief, Appellants respectfully request that the rejections of claims 1 9-26, 29, 30, 32-35 
and 37-48 be reversed and that claims 1 9-26, 29, 30, 32-35 and 37-48 be allowed. If there are any 
questions regarding this Reply Brief, please feel free to contact the undersigned. 

Respectfully submitted, 

/David L. Tarnoff/ 
David L. Tarnoff 
Reg. No. 32,383 

Global IP Counselors, LLP 

1233 Twentieth Street, NW, Suite 700 

Washington, D.C. 20036 

(202) 293-0444 

Dated: February 2,2011 
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